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DETAILED ACTION 

Election/Restrictions 

1 . Claims 59-81 , directed to the process of using the apparatus, previously 
withdrawn from consideration as a result of a restriction requirement, are hereby 
rejoined and fully examined for patentability under 37 CFR 1.104. 

Because all claims previously withdrawn from consideration under 37 CFR 1 .142 
have been rejoined, the restriction requirement as set forth in the Office action 
mailed on 5/22/08 is hereby withdrawn. In view of the withdrawal of the restriction 
requirement as to the rejoined inventions, applicant(s) are advised that if any claim 
presented in a continuation or divisional application is anticipated by, or includes all the 
limitations of, a claim that is allowable in the present application, such claim may be 
subject to provisional statutory and/or nonstatutory double patenting rejections over the 
claims of the instant application. Once the restriction requirement is withdrawn, the 
provisions of 35 U.S.C. 121 are no longer applicable. See In re Ziegler, 443 F.2d 121 1 , 
1 21 5, 1 70 USPQ 1 29, 1 31 -32 (CCPA 1 971 ). See also MPEP § 804.01 . 

Double Patenting 

2. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Longi, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
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1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (CCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorington, 418 F.2d 528, 163 
USPQ 644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321 (c) or 1 .321 (d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

3. Claims 1-81 , particularly claim 50, are rejected on the ground of nonstatutory 
obviousness-type double patenting as being unpatentable over claims 1-30, particularly 
claims 11-15 and 26-30, of U.S. Patent No. 6,675,877. Although the conflicting claims 
are not identical, they are not patentably distinct from each other because it would have 
been obvious to include a passage for the food product in the rotor of '877since 
otherwise there would be a nearly complete blockage of the food from advancing further 
within the heat exchanger. 



Claim Rejections - 35 USC §112 

4. The following is a quotation of the second paragraph of 35 U.S.C. 1 12: 

The specification shall conclude with one or more claims particularly pointing out and distinctly 
claiming the subject matter which the applicant regards as his invention. 

5. Claims 3, 48-49, 66, and 73-75 are rejected under 35 U.S.C. 112, second 
paragraph, as being indefinite for failing to particularly point out and distinctly claim the 
subject matter which applicant regards as the invention. 

6. Claim 3 recites "wherein a pair of electromagnetic elements." It is not clear a 
portion of the claim is missing. It is not clear what this phrase refers to. 
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7. Claims 48-49 recite the limitation "the one or more solenoids". There is 
insufficient antecedent basis for this limitation in the claims. 

8. Claim 66 recites "wherein the rotor comprises a in a non-drive end of the heat 
exchanger". It is not clear a portion of the claim is missing. It is not clear what this 
phrase refers to. 

9. Claims 73-75 recite the limitations "the generally conical end member", "the first 
inner member", "the second inner member", and "the third inner member". There is 
insufficient antecedent basis for this limitation in the claim. It appears that claims 73-75 
should depend from claim 72, rather than claim 70. 

Claim Rejections - 35 USC § 102 

1 0. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 1 02 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(a) the invention was known or used by others in this country, or patented or described in a printed 
publication in this or a foreign country, before the invention thereof by the applicant for a patent. 

1 1 . Claims 1 -1 4, 21 -23, 26, 28-29, 33-50, 52-53, 55-71 , and 77-81 are rejected 
under 35 U.S.C. 102(a) as being anticipated by Sandu et al [US 2003/0042007A1]. 
Sandu et al teach a scraped-surface heat exchanger for processing food comprising a 
cylindrical stator with electromagnets (Figures 3-4, #80-81), a cylindrical rotor attached 
to the shaft and having an inner cavity for food flow (Figures 3-5, #36, 82, 87), a sensor 
for detecting the position of the rotor (Figure 3,#76), a control circuit which monitors the 
position of the rotor via the sensor and changes a state of the stator electromagnets to 
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radially adjust the rotor (paragraphs 0062-0064), the stator having eight electromagnets 
arrayed in adjacent and non-adjacent pairs which activated and deactivated by the 
control circuit (Figures 3-4, #81; paragraph 0035), the electromagnets being solenoids 
(paragraph 0035), the outer surface of the stator being a stainless steel housing 
(paragraph 0035), the rotor having a permanent magnetic core (Figures 3-5, #84), axial 
adjustment (paragraph 0031), an axial support member attached to the rotor at a non- 
drive end of the device (Figure 3, #68), a gear or drive box at the other end (Figure 2, 
#24; paragraph 0052), a support bearing (Figure 3, #30), adjustment of the drive end via 
a magnetic rotor (paragraph 0051 ), a second support bearing (Figure 7, #32), and a gap 
between the rotor and stator (Figure 3, #80 & 82). 

Allowable Subject Matter 

12. Claims 1 5-20, 24-25, 30-32, 51 , 54, 72, and 76 are objected to as being 
dependent upon a rejected base claim, but would be allowable if rewritten in 
independent form including all of the limitations of the base claim and any intervening 
claims. 

1 3. Claims 73-75 would be allowable if rewritten to overcome the rejection(s) under 
35 U.S.C. 112, 2nd paragraph, set forth in this Office action and to include all of the 
limitations of the base claim and any intervening claims. 

14. The following is a statement of reasons for the indication of allowable subject 
matter: the apparatus of dependent claims 15-20 define over the prior art of record 
because the prior art does not teach, suggest, nor render obvious the rotor having an 



Application/Control Number: 1 0/71 7,1 1 5 Page 6 

Art Unit: 1794 

end member, a first annular member proximate the end member, a second annular 
member proximate the first annular member, and the inner cavity extending through the 
first and second annular members; 

the apparatus of dependent claims 24-25 define over the prior art of record 
because the prior art does not teach, suggest, nor render obvious the rotor having an 
end cap, a first annular member proximate the end cap, a second annular member 
proximate the first annular member, and the first annular member resting on the support 
bearing; 

the apparatus of dependent claims 30-31 define over the prior art of record 
because the prior art does not teach, suggest, nor render obvious the cylindrical 
member being corrugated and defining a plurality of channels for food flow; 

the apparatus of dependent claim 32 defines over the prior art of record because 
the prior art does not teach, suggest, nor render obvious the rotor having an end 
member, a first annular member proximate the end member, a second annular member 
proximate the first annular member, and the cylindrical member placed around the 
second annular member; 

the apparatus of dependent claim 51 defines over the prior art of record because 
the prior art does not teach, suggest, nor render obvious the rotor having a generally 
conical end member, a first annular member proximate the end member, a second 
annular member proximate the first annular member, a third annular member proximate 
the second annular member, and the inner cavity extending through the first, second, 
and third annular members; 
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the apparatus of dependent claim 54 defines over the prior art of record because 
the prior art does not teach, suggest, nor render obvious a corrugated member 
surrounding the rotor wherein the food product passes between the inner surface of the 
corrugated member and an outer surface of the rotor; 

the method of dependent claims 72-75 defines over the prior art of record 
because the prior art does not teach, suggest, nor render obvious the rotor having a 
generally conical end member, a first annular member proximate the end member, a 
second annular member proximate the first annular member, a third annular member 
proximate the second annular member, and the inner cavity extending through the first, 
second, and third annular members 

the method of dependent claim 76 defines over the prior art of record because 
the prior art does not teach, suggest, nor render obvious expelling the food product 
through an aperture defined between a top surface of the rotor and an interior surface of 
a corrugated enclosure surrounding a portion of the rotor. 

1 5. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Tomasek [Pat. No. 4,888,509], Samples [Pat. No. 2,995,346], 
Faxon [Pat. No. 3,568,030], Hisey [Pat. No. 6,133,656], Oltman [Pat. No. 5,224,835], 
Cheshmehdoost et al [Pat. No. 6,912,922], Kellogg et al [Pat. No. 7,095,193], SU 
1160277A, Drumheller [Pat. No. 5,823,261], Nordin [Pat. No. 5,143,738], Baker [Pat. 
No. 2,514,1 16], and Hulvey et al [Pat. No. 3,839,085] teach devices and methods for 
processing materials. 
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Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Drew E. Becker whose telephone number is 571-272- 
1396. The examiner can normally be reached on Mon.-Fri. 8am to 4:30pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Milton Cano can be reached on 571-272-1398. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

/Drew E Becker/ 

Primary Examiner, Art Unit 1794 



